Fiduciary Focus

8 Steps to Reduce Your Fiduciary
Liability
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1 - Drafting Plan Policies & Charters

Fiduciaries need written guidelines that assist in decision-making and framing

their individual responsibilities

* Investment Policy Statement (IPS)
« Committee Charter

A written IPS provides the committee with guidelines for managing plan
investments (blueprint/road map)

An investment policy should evidence a robust process without being unduly
constricting

If hiring an outside consultant, condition such appointment on adhering to an
appropriate investment policy.
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1 - Drafting Plan Policies & Charters

« A Committee Charter is a formal
document used to delegate
responsibility from the Named

Fiduciary to the appropriate co-
fiduciaries

— Any delegation to co-fiduciaries
must be done via a formal
documentation process: Charter,
board resolution, sign on &
resignation.

—— Lm

B
B

4
For plan sponsor use only. Not for further distribution.



2- Fiduciary Liability Insurance

An insurance policy covering plan sponsor’s directors, officers and
fiduciaries

— Must specifically cover “ERISA” claims
Not the same as a fidelity bond — a fidelity bond protects the plan

Fiduciary insurance protects fiduciaries and their personal assets from
lawsuits alleging breaches of fiduciary responsibility

Review or purchase policy that provides broad coverage
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3 - Indemnifying Fiduciaries

* The plan sponsor should offer to indemnify employees who are
fiduciaries with respect to fiduciary suits which may arise under ERISA

« Examples of permitted indemnification agreements are
— Indemnification of a plan fiduciary by

= An employer, any of whose employees are covered by the plan, or an
affiliate of such employer, or

= An employee organization, any of whose members are covered by the
plan; and

» |[ndemnification by a plan fiduciary of the fiduciary’s employees who
actually perform the fiduciary services
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4 - Procedural Prudence

 How does ERISA define prudence?
- Prudent “expert”

* What is procedural prudence?
— Process used to make decisions:

B

|dentify the issue under consideration
Become/hire an expert in this area
Determine action in best interest participants
Take action and document process & action
Review periodically for continued prudence
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5 - Education and Documentation

 Plan fiduciaries should understand their responsibilities and obligations
under ERISA

— Create and implement fiduciary training program

— Develop worksheets to document/monitor roles and responsibilities

 Fiduciaries must follow and document written procedures and actions
that can demonstrate compliance with ERISA's fiduciary standards
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6 - Hiring Consultants

* Fiduciaries/Trustees may look to
hire outside professional trustees,
investment managers, co-
fiduciaries to help make plan
decisions

* Fiduciaries/Trustees must
carefully and prudently select and
monitor any/all co-fiduciaries who
are delegated fiduciary
responsibilities.
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6 - Hiring Consultants

» Lawyers, consultants and third party administrators might assist their
clients with the practical implications of being a fiduciary by

— Helping plan sponsor understand its responsibilities
— Assisting with hiring a professional trustee or investment manager
- Recommending the indemnification of certain fiduciaries

- Recommending the purchase of fiduciary liability insurance
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6 - Hiring Consultants

« 3(21) versus 3(38) fiduciaries
— 3(21) — advice (no discretion)
- 3(38) — management (discretion)
- 3 (16) — Administrator fiduciary
— Same standard of care
= Prudent man standard
= No higher standard for 3(38)
— Practical shift of responsibility
— Likely (but not certain) shift of liability

— Serve as 3(21) and 3(38) at same time for same client in limited roles
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7 - Required Distributions

 In general, fiduciaries are not liable for any losses due to a participant’s
investment choices if they are deemed to be compliant with ERISA
§404(c) and regulations promulgated thereunder
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8 - Conducting Periodic Audits

* Plan sponsors should conduct
periodic self-audits to ensure that

* The plan sponsor should be aware of
the warning signs that indicate when
a self-audit would be appropriate

their plans are being administered in @
accordance with ERISA and the
Internal Revenue Code (

<

 Such annual financial audits
should not be viewed or relied
upon as comprehensive
compliance audits
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Conclusions

Fiduciaries can  Written policies and charters
minimize risk

through . . ..
Fiduciary insurance and indemnification

Education and documentation

Hiring and monitoring appropriate outside
consultants

Regulatory compliance for participant directed
accounts

Conducting periodic audits

14

B

For plan sponsor use only. Not for further distribution.



Thank You
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DISCLOSURE

The information contained herein has been prepared solely for informational purposes and is not an offer to buy or sell or a solicitation
of an offer to buy or sell any security or to participate in any trading strategy. This document was produced by and the opinions
expressed are those of [FIRM NAME] as of the date of writing and are subject to change. This research is based on [FIRM NAME]
proprietary research and analysis of global markets and investing. The information and/or analysis contained in this material have been
compiled or arrived at from sources believed to be reliable, however [FIRM NAME] does not make any representation as their
accuracy or completeness and does not accept liability for any loss arising from the use hereof. Past performance is no guarantee of
future results. The use of tools cannot guarantee performance. Any decision to invest according to investment advice provided by
[FIRM NAME] should be made after conducting such investigations as the investor deems necessary and consulting the investor’s
own investment, legal, accounting and tax advisors in order to make an independent determination of the suitability and consequences
of an investment.

[FIRM NAME] and its affiliates do not provide tax advice. Accordingly, any discussion of U.S. tax matters contained herein (including
any attachments) is not intended or written to be used, and cannot be used, in connection with the promotion, marketing or
recommendation by anyone unaffiliated with [FIRM NAME] of any of the matters addressed herein or for the purpose of avoiding U.S.
tax-related penalties.

Market indexes are included in this report only as context reflecting general market results during the period. [FIRM NAME] may
provide research on funds that are not represented by such market indexes. Accordingly, no representations are made that the
performance or volatility of any fund where [FIRM NAME] provides research will track or reflect any particular index. Market index
performance calculations are gross of management and performance incentive fees.

[Securities disclosure]
ACR#299913 10/18
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